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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
I.S.B. #4115
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44650
Plaintiff-Respondent, )
) BOUNDARY COUNTY NO. CR 2016-520
v. )
)
DARRELL WILLIAM NANCE, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
Nature of the Case
Darrell William Nance pled guilty to possession of a controlled substance and attempted
destruction of evidence, and the district court sentenced him to a combined, unified term of
seven years, with two and one-half-years fixed.  Mr. Nance asserts that the district court abused
its discretion by imposing a sentence that is excessive in light of the mitigating facts of his case.
He asks this Court to order the district court to place him on probation or retain jurisdiction.
Alternatively, he asks this Court to reduce his sentence as it deems appropriate or else remand
the case for resentencing.
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Statement of the Facts & Course of Proceedings
On June 16, 2016, while walking to a hospital building in Bonner’s Ferry, Mr. Nance
noticed an officer in a patrol car look at him.  (PSI, pp.4-5; Tr. 7/11/2016, p.7, Ls.23-25.)1
Mr. Nance entered the hospital lobby and threw a small duct-taped box into the trash can.  (PSI,
p.4; Tr. 7/11/2016, p.7, Ls.23-25.)  The officer retrieved the box and discovered that it contained
two used hypodermic needles, and a glass pipe containing methamphetamine residue.
(PSI, pp.32-33.)
The State filed an Information that charged Mr. Nance with possession of a controlled
substance, attempted destruction of evidence, and possession of drug paraphernalia, and included
a persistent violator enhancement.  (R., pp.32-37.)  Mr. Nance pled guilty to possession of a
controlled substance, and to attempted destruction of evidence; in exchange, the State dismissed
the paraphernalia possession charge, along with a persistent violator enhancement. (R., p.53;
Tr.  7/11/16,  p.7,  L.8-p.8,  L.6.)   Mr.  Nance  and  the  State  were  free  to  argue  for  an  appropriate
sentence. (R., p.53; Tr. 7/11/16, p.3, Ls.13-20.)
At sentencing, Mr. Nance asked that he be placed on probation, insisting that, if given the
opportunity to live in clean and sober housing, and away from negative influences, he could
remain drug free.  (Tr. 11/7/16, p.11, L.1–p.13, L.15; PSI, p.26.)  He requested, in the alternative,
that the district court consider drug court or retained jurisdiction.  (Tr. 11/7/16, p.11, Ls.7-10.)
The State sought sentences of seven years, with two and one-half fixed, on the controlled
substance charge, and two and one-half years, fixed, for the attempted destruction of evidence
charge.  (Tr. 11/7/16, p.6, L.17–p.7, L.11.)
1 Citations to the Presentence Investigation Report and attached materials will use the
designation “PSI” and will include the page numbers associated with the electronic file
containing those documents.
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The district court declined to order probation or retain jurisdiction, and instead, followed
the State’s recommendation and sentenced Mr. Nance to seven years, with two and one-half
years fixed, for possession of a controlled substance, and a concurrent fixed term of two and one-
half years for attempt to destroy evidence.  (R., pp.69-73; Tr. 11/7/16, p.14, L.22–p.15, L.2.)
Mr. Nance timely appealed.  (R. pp.75-77.)
ISSUE
Did the district court abuse its discretion when it sentenced Mr. Nance to a combined, unified
term of seven years, with two and one-half years fixed, and declined to order probation or retain
jurisdiction?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Combined Unified Sentence Of
Seven Years, With Two And One-Half Years Fixed, And Declined To Order Probation Or
Retain Jurisdiction
“When reviewing the reasonableness of a sentence this Court will make an independent
examination  of  the  record,  ‘having  regard  for  the  nature  of  the  offense,  the  character  of  the
offender and the protection of the public interest.’” State v. Williams, 151 Idaho 828, 834 (2011)
(quoting State v. Shideler, 103 Idaho 593, 594 (1982)).  When a defendant challenges his
sentence as excessively harsh, this Court will conduct an independent review of the record,
taking into account “the nature of the offense, the character of the offender, and the protection of
the public interest.” State v. Miller, 151 Idaho 828, 834 (2011).  The Court reviews the district
court’s sentencing decision for an abuse of discretion, which occurs if the district court imposed
a sentence that is unreasonable, and thus excessive, “under any reasonable view of the facts.”
State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).
“A sentence is reasonable if it appears necessary to accomplish the primary objective of
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protecting society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution.” Miller, 151 Idaho at 834.
In addition to imposing a sentence directly, the district court has the discretion to retain
jurisdiction. See I.C. § 19–2601(4).  The sentencing court’s decision to impose a period of
incarceration rather than probation is reviewed under these same criteria. State v. Hayes, 138
Idaho 761, 767, 69 P.3d 181, 187 (Ct. App. 2003) (citing State v. Moore, 131 Idaho 814, 824,
965 P.2d 174, 184 (1998)).
Mr.  Nance  was  thirty-five  years  old  at  the  time  of  sentencing.   (PSI,  p.2.)   He  has
struggled with methamphetamine use since he was sixteen, and he was serving a term of
probation in another drug-related case at the time he committed the offenses in this one.  (PSI,
p.22.)   Mr. Nance also suffers from Depression and Post-Traumatic Stress Disorder.  (PSI, p.23.)
Shortly before he committed the offenses, Mr. Nance completed a rider program2 at the
Idaho  Department  of  Correction,  at  Cottonwood,  and  reportedly  stood  “a  very  good  chance  at
being  successful  not  only  on  probation  but  in  life  as  well.”   (PSI,  p.17.)   According  to  IDOC
records, he “showed a history of participation in all class activities and demonstrated a
willingness to change his behavior.” Id.  Mr. Nance planned on living in transitional housing in
Coeur d’Alene, Idaho, away from negative influences, and he had a job waiting for him.  (PSI,
pp.24-25.)  Mr. Nance was poised for recovery and a successful re-entry into the community.
However, when he was released to Coeur d’Alene, the anticipated housing was not
available, and Mr. Nance found himself homeless and without resources.  (PSI, pp.18, 23-24, 37;
Tr. 11/7/16, p.12, Ls.11-21.)  After staying a few days at a motel paid for by his mother, he was
2 Mr. Nance completed this rider program and began serving probation in a separate criminal
case, Boundary County No. CR 2016-195, which is not part of this appeal.
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transferred to Bonners Ferry, where his family lived, and he fell back in with his old associations
and negative influences.  (PSI, pp.23-24; Tr. 11/7/16, p.13, Ls.3-9.)  He began using
methamphetamine again and, within a month of his release, committed the instant offenses.
(PSI, p.37.)
At sentencing, Mr. Nance begged the district court for another chance at probation.  (PSI,
p.24; Tr. 11/7/16, p.12, L.11–p.13, L.15.)  He told the court he still had the job waiting for him,
and he insisted that, if given the opportunity to start over in Coeur d’Alene, and away from
negative influences, he could remain drug free.  (PSI, p.27; Tr. 11/7/16, p.10, Ls.10-13.)
The presentence report contained recommendations for retained jurisdiction and intense
outpatient treatment to address Mr. Nance’s depression and substance abuse.  (PSI, pp.27, 46.)
The GAIN-1 report, appended to the presentence report, had concluded that,
Based  on  the  level  of  assessed  risk  and  need  and  other  protective  factors  as
discussed above, Mr. Nance appears to be an appropriate candidate for an order of
retained jurisdiction program to address assessed criminogenic needs.
(PSI, p.46.)
The district court disregarded these recommendations, and instead imposed a sentence of
incarceration, without retaining jurisdiction, explaining, “I don’t see an alternative.” (Tr. 11/7/16,
p.14, Ls.2-21.)
Mr. Nance asserts that the district court’s refusal to consider probation or retained
jurisdiction was unreasonable.  Mr. Nance had done well on his previous rider program, and he
recognized the need for a clean and sober environment, away from his old associations.  He
needed that environment for a successful recovery and re-entry into the community.  Providing
that opportunity was the best alternative, and the district court abused its discretion in declining
to even consider it.
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The Idaho Supreme Court has recognized that a defendant’s substance abuse, and his and
mental health condition, should be considered as a mitigating factors when the district court
imposes sentence.  State v. Nice, 103 Idaho 89 (1982); Hollon v. State, 132 Idaho 573, 581
(1999).  The district court abused its discretion here, when it improperly weighed Mr. Nance’s
drug addiction against him, as evident by its criticism of Mr. Nance for his inability to break
away  from  drugs.   (See Tr. 11/7/17, Tr.14, Ls.14-17.)  The district court also abused its
discretion by failing to take into account that Mr. Nance suffered from Depression.  (PSI, p.23.)
In light of the mitigation circumstances presented in this case, the district court abused its
discretion when it declined to place Mr. Nance on probation, and instead imposed a lengthy term
of incarceration, without retaining jurisdiction.
CONCLUSION
Mr. Nance respectfully requests that this Court remand his case to the district court with
instructions that it place him on probation or retain jurisdiction, or else impose a reasonable, less
harsh, sentence.  Alternatively, he requests that this Court reduce his sentence as it deems
appropriate.
DATED this 7th day of March, 2017.
__________/s/_______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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